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| NTRODUCTORY STATENMENT

The Professional Responsibility Rules Comm ttee (PRRC)
proposes several rule anendnents, some of a genera
“housekeepi ng” nature and others that are nore substantive.
This report explains each of the proposed anmendnents foll owed
by the proposed rules in anmended form Underscored areas in

the rules indicate new | anguage, and brackets indicate
del eti ons.



PROPOSED AMENDMENTS



PROPOSED AMENDMENT TO RPC 1. 8(e)
(PROHI BI TI NG LAWYERS FROM Gl VI NG FI NANCI AL _ASSI STANCE TO
CLI ENTS

RPC 1.8(e) prohibits attorneys from providing financi al
assistance to clients in connection with pending or
contenplated litigation. The rule nakes an exception for
costs and expenses of litigation where repaynent is contingent
on the outcone of the matter, and for court costs and expenses
of litigation for indigent clients. By Order entered
Sept enber 13, 2000, the Court dism ssed an attorney ethics
conpl ai nt agai nst Vincent Ciecka that charged himw th
violating this rule by providing living expenses to a client
who was in dire financial, enotional and physical
circunstances. In its Order, the Court directed that the PRRC
exam ne the rule in light of a comment contained in the
Debevoi se Report, report to the Court on whether the conmment
shoul d apply to RPC 1.8(e), and consi der whether the rule
shoul d be anended.

The coment at issue in the Debevoi se Report suggested
that in sone circunstances litigation expenses m ght be
construed to include |iving expenses. For instance, it noted
that unl ess attorneys provide |living expenses to sone indigent
clients, those clients m ght not be able to proceed with
[itigation. On the other hand, the report noted that if
| awyers are permtted to pay living expenses for individuals
pending litigation, attorneys m ght m suse the financial
assi stance to obtain clients. The report concluded that these
probl ens shoul d be addressed on a case-by-case basis.

I n di scussing the potential problenms noted by the
Debevoi se Report, the PRRC expressed an additional concern
that a rule permtting attorneys to provide financial aid to
clients could result in the clients “shopping around” for the
| awyer who is willing to provide the greatest anmount of
assi stance. This situation would create an incentive for
attorneys to “out bid” each other.

The ABA Et hics 2000 Conm ssion offered no reconmmendati ons
on this matter.

To address the problems that providing financial
assistance to clients could create, the PRRC proposes adding a
new, |limted exception to the two existing RPC 1.8(e)
exceptions. The new exception, RPC 1.8(e)(3), would authorize
financial assistance to indigent clients when the services are
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provi ded without a fee by a | egal services organization. The
exception does not define the type of assistance that woul d be
perm ssi bl e.

RPC 1.8(e) Conflict of Interest: Prohibited Transactions

(a) (No change).
(b) (No change).
(c) (No change).

(d) (No change).

(e) A lawyer shall not provide financial assistance to a
client in connection with pending or contenplated litigation,
except that:

(1) a lawyer may advance court costs and expenses of
litigation, the repaynment of which may be contingent on
t he outconme of the matter; and

(2) a |awyer representing an indigent client may pay
court costs and expenses of litigation on behalf of the
client[.]: _and

(3) a non-profit organization authorized under R 1:21-
1(e) may provide financial assistance to indigent clients
whomit is representing wthout fee.

(1) (No change).

(9) (No change).

(h) (No change).

(1) (No change).

(j) (No change).

(k) (No change).

Not e: Adopt ed to be effective . _paragraph (e)
anended , 2002, to be effective , 2002.
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PROPOSED AMENDMENT TO RULE 1:20-3
(DLSTRI CT ETHI CS COVM TTEES: | NVESTI GATI ONS)

Rul e 1:20-3 establishes the District Ethics Conmttees
and describes their duties. The Ofice of Attorney Ethics
subm tted this proposed amendnent to clarify paragraph (g) of
the rule. The slight change in paragraph (g) sinply
recogni zes the distinction between cases that are handl ed by
the OFfice of Attorney Ethics and the District Ethics
Committees. |In the forner case the attorney assigned to
investigate is appointed by the Director, while in the latter
case the assignment is nade by the Chair of the Committee.



1: 20- 3. District Ethics Committee; |nvestigations

(a) Lo no change.
(b) Lo no change.
(c) Lo no change.
(d) Lo no change.
(e) Lo no change.
(f) Lo no change.
(9) | nvesti gati on.

(1) Cenerally. Except in those districts where the
Director assigns investigators, [T]the chair of the
Ethics Commttee shall assign an attorney nmenber to
each docketed case to conduct such investigation as nay
be necessary in order to determ ne whet her m sconduct
has occurred.

(2) Co no change.
(3) Coe no change.
(4) S no change.
(5) Coe no change.
(6) Co no change.

(h) Co no change.

(i) Co no change.

(1) Coe no change.

Note: Former Rule redesignated as Rule 1:20-4 January 31, 1984
to be effective February 15, 1984. Source Forner Rule 1:20-2
adopted February 23, 1978, to be effective April 1, 1978;

par agraphs (a) (h) (lI) and (m amended January 17, 1979, which
wer e superseded on March 2, 1979, to be effective April 1,
1979; and paragraphs (n) and (o) restored on March 22, 1979,
to be effective April 1, 1979; subparagraph (1)(3) deleted and
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new paragraph (p) adopted June 19, 1981, to be effective
i mmedi ately; paragraphs (c), (h), (j) and (1)(21)(i) anended
July 16, 1981, to be effective Septenber 14, 1981; Rule
redesi gnated as Rul e 1:20-3; paragraphs (a) through (e)
anended; paragraphs (f) (g) and part of (k) del eted;
paragraphs (h), (i), (j), (k), (), (m, (n), (o) and (p)
amended and redesignated (f), (h), (i), (i), (k), (1), (m,
(n) and (o) and new paragraphs (g) and (p)adopted January 31,
1984, to be effective February 15, 1984; paragraphs (f), (9),
(h)y, (i), (1), (n), (o) and (p) anmended November 5, 1986, to
be effective January 1, 1987; paragraphs (e) and (m anended
June 26, 1987 to be effective July 1, 1987; paragraphs (i),
(j) and (o) anended Novenber 7, 1988 to be effective January
2, 1989; paragraphs (f) and (i) amended, and paragraph (n)(3)
caption and text anmended June 29, 1990 to be effective
Sept enber 4, 1990; paragraph (f) anmended July 13, 1994 to be
effective September 1, 1994; paragraphs (g) and (n)(2)
captions and text anmended August 8, 1994 to be effective
i mmedi ately; paragraphs (a), (b), (c) and (d) anended,
par agraphs (e) through (p) del eted and new paragraphs (e)
t hrough (j) adopted January 31, 1995 to be effective March 1,
1995; paragraphs (f), (g)(5), and (h) anmended July 5, 2000 to
be effective Septenmber 5, 2000[.]; paragraph (g) anended
2002 to be effective , 2002.




PROPOSED AMENDMENT TO RULE 1: 20-4
(FORMAL PLEADI NGS: ETHI CS COVMPLAI NTS)

Rul e 1: 20-4 concerns the contents and filing of ethics
conpl aints and answers to those conplaints. The O fice of
Attorney Ethics offered this amendnent to paragraph (e) to
correct an error in the rule reference concerning seeking
interlocutory relief. The correction changes the reference
fromR 1:20-16(c)(1) to R 1:20-16(f)(1).
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1: 20-4. Formal Pl eadi ngs

(a)
(b)
(c)
(d)
(e) Answer .

conpl aint, the
and two copies

no change
no change
no change
no change
Wthin twenty-one days after service of the

respondent shall file and serve the origina
of a witten, verified answer, designated as

such in the caption, with the secretary and shall file one
copy with the vice chair or special ethics master and two
copies with the O fice of Attorney Ethics. For good cause
shown, the vice chair or the special ethics master, if one has

been appoi nt ed,

may, on written application made within

twenty-one days after service of the conplaint, extend the

time to answer.

The Ofice of Attorney Ethics shall be

notified of any extension granted in cases prosecuted by that
office. The secretary shall forward one copy of all answers
to the Ofice of Attorney Ethics. The respondent’'s answer
shall set forth (1) a full, candid, and conplete disclosure of
all facts reasonably within the scope of the formal conplaint;
(2) all affirmative defenses, including any claimof nental or

physi cal di sabi

lity and mtigating circunstances; (4) a

request for a hearing either on the charges or in mtigation,
and (5) any constitutional challenges to the proceedings. Al

constitutional

questions shall be held for consideration by

the Suprene Court as part of its review of any final decision

of the Board.

accordance with R 1:20-16 [(c)] (f)(1).

Interlocutory relief may be sought only in
Failure to request a

hearing shall be deenmed a waiver thereof. An answer that has

not been verifi

ed within 10 days after the respondent is given

notice of the defect shall be deened a failure to answer as

defined within
()
(9)

t hese Rul es.
no change

no change

Note: Text and fornmer R 1:20-4 redesignated R 1:20-15. New
text to R 1:20-4, adopted January 31, 1995 to be effective

March 1, 1995;
effective

par agraph (e) amended July 5, 2000 to be

Septenber 5, 2000[.]; paragraph (e) anended , 2002
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to be effective . 2002.

PROPOSED ANMENDMENT TO RULE 1:20-6
(HEARI NGS OF THE DI STRICT ETHI CS COVM TTEES)

Rule 1:20-6 sets forth the process of the District Ethics
Comm ttees’ hearings on ethics conplaints. The O fice of
Attorney Ethics requests an anmendnent to paragraph (a)(1l) and
(2) to renove any anbiguity regarding the mandatory
requi renent that a public nmenber nust be on every hearing
panel, except in cases of mnor m sconduct. This requirenent
was established by the Court's Adm nistrative Determ nation of
July 14, 1994 (slip opinion at p.18). This paragraph has al so
been anended to permt, rather than require, the designation
of an alternate public nmenber. This is consistent with
current district ethics commttee practices. Also requested
is an anmendnent to paragraph (c)(2)(E)(i) to reflect the
actual and correct practice in the disciplinary systemthat
district ethics commttee secretaries, rather than panel
chairs, transmt dism ssal letters in all cases.
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1: 20-6. Heari ngs
(a) Hearing Panels.

(1) Heari ng Panel Designations; Oversight. The chair
shall annually determ ne the conposition of hearing panels
whi ch shall be adm ni stered and advi sed by the vice chair.
Each hearing panel shall consist of only three nenbers,
one of whom shall be a public nmenmber. The chair shal

desi gnate an attorney nenber as the chair of each panel.
An additional attorney nenber and an additional public
nmenber [shall] nmay be designated as [an] alternates to
remai n avail able but not to sit and hear the matter unless
one of the attorney nenmbers or the public nmenber is unable
to do so. An attorney nenmber involved in the

i nvestigation of a matter shall not serve as a hearing
panel nenmber on that matter.

The vice chair shall designate a hearing panel to hear
the matter when [after the tinme prescribed for the filing
of ] an answer has been filed and shall notify the
presenter or ethics counsel and respondent of the
desi gnati on.

(2) Quorum Except in matters of m nor m sconduct as set
forth in subsection (d)(3), [T]three nmenbers, _one of whom
nust be a public nmenber, shall constitute a quorum The
heari ng panel shall act only with the concurrence of two.
When by reason of absence, disability or disqualification
t he nunber of nenbers of the hearing panel able to act is
fewer than a quorum the follow ng procedures will apply:

(A) if the hearing has not commenced, the alternate or
anot her attorney panel menber shall be substituted for
the absent attorney or the alternate or another public
nenber shall be substituted for the absent public
nenber ;

(B) if the hearing has comenced but all evidence has
not been received, the vice chair my designate an
addi ti onal panel nmenber to permt the orderly

concl usi on of the proceedi ngs, provided that the
addi ti onal panel nmenber shall have the opportunity to
review the entire record including the transcript of
t he proceedi ngs to date;

(G if all the evidence has been received, the matter
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may be determ ned by the remmining two hearing panel
menbers, provided their decision is unaninous. |In the
event of disagreenment, the vice chair shall designate
an al ternate panel nmenber who, on review of the entire
record including the transcript of the proceedings,
shall be eligible to vote thereon.

(3) Powers and Duties . . . no change.
(A S no change
(B) Co no change
(O S no change
(4) Powers and Duties of Hearing Panel Chair . . . no
change
(A Co no change
(B) Co no change
(O S no change
(D) Co no change
(b) Special Ethics Masters . . . no change
(1) no change
(2) no change
(3) no change
(4) no change
(c) Hearings Involving Msconduct; When Required . . . no
change
(1) no change
(2) Noti ce and Conduct of Hearings . . . no change
(A) Co no change
(B) S no change
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(O Co no change
(D) Co no change

(E) Fi ndi ngs and Report. The trier of fact shal
submt to the Board witten findings of fact and
conclusions of |aw on each issue presented, together
with the record of the hearing, and shall take one of
the follow ng actions:

(i) Dismssal. |If the trier of fact finds that
there has been no m sconduct, the secretary [panel
chair] or special ethics master shall send to the
presenter or ethics counsel, the respondent, the
grievant, if any, the Director, and the vice chair
[and secretary], a letter of dismssal in a form
approved by the Director, together with a copy of
t he hearing panel's report. The original report
and record shall be filed with the Director. No
transcript shall be ordered by the hearing panel
wi t hout the prior approval of the Director or the
Board. Appeals nmay be taken in accordance with R
1:20-15(e)(2).

(i) Adnmoni ti on Recommendation . . . no change
(ii1) Repri mand, Suspension or Di sbarnent
Recommendat i ons
no change
(F) Public Hearings . . . no change
(d) Hearings Involving Mnor Msconduct . . . no change

Not e: Adopted January 31, 1995 to be effective March 1, 1995
par agraph (c) amended July 25, 1995, to be effective

i medi ately; paragraph (b)(2) anmended July 5, 2000 to be
effective Septenber 5, 2000[.]:. paragraphs (a) and (c) anended

2002 to be effective . 2002.
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PROPOSED AMENDMENT TO RULE 1: 20A-2(c)
(JURI SDI CTI ON OF FEE ARBI TRATI ON COVM TTEE)

The Disciplinary Review Board asked the PRRC to determ ne
whet her the fee arbitration process, Rules 1:20A-1 to -6,
applies to fees and costs charged to clients who are
represented by the Office of the Public Defender (OPD). The
DRB requested also that the PRRC consi der anendi ng or
clarifying the fee arbitration rules in one of the two
follow ng ways.

1) Rule 1:20A-2 currently exenpts fromthe jurisdiction of
fee arbitration commttees any fee that is “all owed or
al l owabl e as of right by a court or agency pursuant to any
applicable rule or statute.” The DRB had determ ned that this
rul e does not exenpt OPD cases. If this determ nation was
incorrect and OPD cases are exenpt fromfee arbitration, the
DRB asked that the PRRC reconmend a revision to Rule 1:20A-2
to clarify the exenption

2) On the other hand, if the DRB s determn nation was
correct and OPD cases are subject to fee arbitration, the DRB
sought revisions to the fee arbitration rules regarding notice
to clients of the right to fee arbitration and an amendment
exenpting OPD clients and the O fice of Public Defender from
the required filing fees.

In investigating this matter, the PRRC | earned that the
Publ i c Defender Act, N.J.S. A 2A:158A-1 to -25 (“OPD Act”),
provi des a process for review of the reasonabl eness of OPD
fees and costs that considers also whether the client can
afford to pay the amounts due. This statutory process
provi des, therefore, nore protection to indigent clients than
the fee arbitration process, which considers only the
reasonabl eness of fees. For this reason, the PRRC believes
that fee arbitration is not appropriate for OPD cases. The
background for the PRRC s conclusion is as follows.

The OPD Act expressly requires the Ofice of Public
Defender (“OPD’) to bill its clients for fees and costs.
Subsection 19 of the OPD Act mandates that the OPD “do al
t hi ngs necessary and proper to collect” these anounts. A
prom nent tool provided to the OPD for collection of fees is a
l'ien, which nust be filed by the OPD if the fees and costs
exceed $150. N.J.S. A 2A: 158A-17.

At the initial neeting between the Public Defender and
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the client, brochures and other information relating to
representation are provided, and the client is asked to sign a
“Rei mbur sement Agreement.” That agreenent advises the client
that he or she is required to “reinburse this Ofice for the
cost of the legal services you receive.” It explains that a
bill will be sent to the client, and a lien will be filed. |If
al so advi ses that “even if you cannot pay, you will still
receive legal services to the same extent as if you were able
to pay.”

Clients are charged $30 per hour for attorney tine,
whet her the time is “in court” or not. Investigators charge
$15 per hour. The OPD al so charges for experts and
transcripts. Records of these charges are keep by attorneys
and investigators on time sheets. Each attorney’s bill is
reviewed internally at three levels. First, the Deputy Public
Def ender in charge of that particular regional office reviews
bills for excessiveness. Second, the bills are sent to
Trenton and reviewed for accuracy and conpliance with the
guidelines. Finally, the four Assistant Public Defenders
review and sign the bills, after which pool attorneys are
paid. The final bill is generated at the end of the case and
sent to the client. A lienis filed approximtely six nonths
after the case is closed to give clients a chance to pay.
Pursuant to the OPD Act, the lien is valid for ten years after
its filing.

The OPD Act (as interpreted by court opinion) provides
for review of the reasonabl eness of the fees and costs by the
court in a summry proceedi ng when the public defender seeks
to execute the lien. Notably, in this proceeding, the
def endant may al so seek review of his ability to pay. N.J.S. A
2A: 158A-19; Stroinski v. OP.D., 134 N.J. Super. 21 (App. Div.
1975) .

The Rei mbursenment Agreenment formthat the client is asked
to sign at the beginning of representation was revised July 1,
2001, to notify the client of the right to contest in the
Superior Court the amount of the lien and the ability to pay.
The formexplains in detail how to obtain review

I n conparison, fee arbitration committees are not
authorized to consider a client’s ability to pay and may
determ ne only whether the fees are reasonable. Because the
OPD's rates are so low, it seens unlikely their fees and costs
woul d be found unreasonable. |Instead, the concern is whether
enforcing the lien for those fees and costs is unfair because
of the client’s inability to pay. As such, the PRRC
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recommends that OPD fees and costs be reviewed only by the
process provided by the OPD Act.

The proposed anendnent adds OPD fees and costs to the two
exi sting exenptions to the jurisdiction of fee arbitration
comm ttees.
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1: 20A-2. Juri sdiction.
(a) Generally. (no change)

(b) Discretionary Jurisdiction . . . (no change)
(1) (no change);
(2) (no change);
(3) (no change);
(4) (no change).

(c) Absence of Jurisdiction. A Fee Commttee shall not have
jurisdiction to decide:

(1) a fee which is allowed or allowable as of right by a
court or agency pursuant to any applicable rule or
statute.

(2) claims for nonetary damages resulting fromlega
mal practice, although a fee commttee may consi der the
qual ity of services rendered in assessing the
reasonabl eness of the fee pursuant to RPC 1.5.

(A) Subm ssion of a matter to fee arbitration shal
not bar the client fromfiling an action in a court
of conpetent jurisdiction for |egal malpractice.

(B) No subm ssion, testinony, decision or settlenent
made in connection with a fee arbitrati on proceeding
shall be adm ssible evidence in a | egal nmalpractice
action.

(3) a fee for legal services rendered by the O fice of
the Public Defender, pursuant to N.J.S.A. 2A 158A-1, et
seq.

(d) (no change).

Not e: Adopted February 23, 1978 to be effective April 1, 1978,
amended January 31, 1984 to be effective February 15, 1984;
anended June 29, 1990 to be effective Septenmber 4, 1990; text
del et ed, new paragraphs (a)(b)(c) and (d) adopted January 31,
1995 to be effective March 1, 1995[.]: paragraph (c) anended

2002, to be effective ., 2002.
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PROPOSED AMENDMENT TO RULE 1: 20B-2
(APPO NTMENT OF MEMBERS TO THE DI SCI PLI NARY REVI EW BOARD)

Rul e 1:20B-2 concerns the appointnent of nenbers to the
Di sci plinary Review Board. The anendnment proposes a change in
the ternms of the appointed nmenbers. The current rule provides
for initial staggered terns of one, two, three and four years,
and for reappointnment for four-year ternms. The rule also
prohi bits any menber from serving nore than two full four-year
terms.

The proposed anendnent del etes reference to the initial
terns of appointment, since those terns have expired. The
amendnent provides instead for an initial appointnment of three
years and for subsequent reappointnments for that same term up
to a maxi mum of three successive ternms. This change is in
line with menbership ternms of other Supreme Court Commttees,
such as the Board of Bar Exam ners (R_ 1:23-1), the Commttee
on Attorney Advertising (R_ 1:19A-1), and the Conmttee on the
Unaut hori zed Practice of Law (R_ 1:22-1). 1In that sense, this
anmendnment may be considered of a “housekeepi ng” nature.
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1: 20B-2. Appoi nt nent

The Suprene Court shall appoint the nenmbers of the
Oversight Commttee; five shall be |awyers or sitting or
retired judges, one shall be an annual designee of the New
Jersey State Bar Association, and five shall be nenbers of the
public.

Ot her than the designee of the New Jersey State Bar
Associ ation, [the initial nenmbers shall be appointed to
staggered terns of 1 year, 2 years, 3 years and 4 years. At
the expiration of such terns all subsequent reappointnents
shall be for a termof 4 years. No nenber who has served two
full 4 year terns shall be eligible for reappointnent.] each
nenber shall be appointed for a termof three years, and may
be reappointed to three successive full terms. A vacancy
occurring during a termshall be filled for the unexpired
portion thereof.

Not e: Adopted January 31, 1995 to be effective March 1,
1995[.] . anended , 2002 to be effective , 2002.
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AMENDMENT TO RULE 1:21-3(c)
(PERM SS| ON FOR OUT- OF- STATE ATTORNEYS TO PRACTICE IN TH' S

STATE)

Rule 1:21-3(c) permts attorneys admtted to the bar in
ot her states who are enpl oyed by or associated with a |egal
services programto practice and appear in court in
association with legal services cases. This practice is
l[imted by certain conditions listed in the rule, which
include a tine limt on permssion to practice of 2.5 years.

The rule was originally designed to accommpdate | awyers
who nmoved to New Jersey and sought to work full-time as staff
for Legal Services or other not-for-profit |egal public
interest entities. The 2.5 year time [imt was intended to
provi de attorneys sufficient time to gain formal adm ssion to
the bar. When attorneys work full time as corporate in-house
counsel, however, the original intent of the tinme limt does
not apply, and the practical effect of the rule is to dimnish
t hese attorneys’ pro bono participation.

The proposed anendnent codifies the Court’s Order entered
Cct ober 19, 2000, which relaxed the tinme |imtation of the
rule to permt New Jersey-based corporate attorneys who are in
good standing in another jurisdiction to performpro bono
services without requiring those attorneys to seek adm ssion
to the New Jersey bar.
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1: 21-3. Appearance by Law Graduates and Students; Speci al
Perm ssion for Qut-of-State Attorneys

(a) (No change).
(b) (No change).

(c) Permssion for Qut-of-State Attorneys to Practice in This
State. A graduate of an approved |aw school who is a menber
of the bar of another state or of the District of Colunbia and
is enployed by, [or] associated with, or serving as a
volunteer pro bono attorney with a | egal services program
approved by the Director, Legal Services of New Jersey, shal
be permtted to practice, under the supervision of a nenber of
the bar of the State, before all courts of this State in all
causes in which the attorney is associated or serving pro bono
with such | egal services program subject to the follow ng
condi ti ons:

(1) Permssion for an out-of-state attorney to practice
under this rule shall become effective upon filing with
the Clerk of the Suprenme Court evidence of graduation
from an approved | aw school, a certificate of any court
of last resort certifying that the out-of-state attorney
is a menber in good standing of the bar of another state
or of the District of Colunbia, and a statenent signed by
the Director, Legal Services of New Jersey, that the out-
of -state attorney is currently enployed by or associ at ed
with an approved | egal service program

(2) Permssion to practice under this rule shall cease
whenever the out-of-state attorney ceases to be enpl oyed
by, [or] associated with or serving as a volunteer pro
bono attorney with an approved | egal service programin
this State;

(3) Notice of said cessation shall be filed with the
Clerk of the Supreme Court by the Director, Legal
Services of New Jersey, within 5 days after cessation of
the out-of-state attorney's enpl oynment or association;

(4) Perm ssion to practice in this State under this rule
shall remain in effect no longer than 2.5 years[;] .
except that there is no tinme limt on volunteer pro bono
service with an approved | egal service program

(5) (No change).
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(6) (No change).

Note: Source—R R 1:12-8A(a)(b)(c). Caption anmended and

par agraph (d) adopted July 1, 1970 effective immedi ately;
paragraph (c) anmended July 7, 1971 to be effective Septenber
13, 1971; paragraph (a) anmended April 2, 1973 to be effective
i mmedi ately; paragraph (c) anended July 17, 1975 to be
effective September 8, 1975; caption and paragraph (a) anmended
July 29, 1977 to be effective Septenber 6, 1977; paragraph (c)
amended July 16, 1979 to be effective Septenber 10, 1979;

par agraph (c) anmended October 9, 1979 to be effective

i medi at el y but anendnment stayed October 31, 1979; paragraph
(c) anended July 21, 1980 to be effective Septenber 8, 1980;
paragraph (d) anmended July 16, 1981 to be effective Septenber
14, 1981; fornmer paragraph (b) del eted and fornmer paragraphs
(c) and (d) redesignated Novenber 1, 1985 to be effective
January 2, 1986; paragraphs (a), (b) and (c) anended July 13,
1994 to be effective Septenber 1, 1994[.]. paragraph (c)
anended , 2002 to be effective , 2002.
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PROPOSED AMENDMENTS TO RULE 1:21-6
(RECORDKEEPI NG, SHARI NG OF FEES: EXAM NATI ON OF RECORDS)

In New Jersey Ins. Co. v. Caputo, 163 N.J. 153 (2000), the
Court asked the PRRC to consider whether Rule 1:21-6
(recordkeepi ng and attorney bank accounts) should be anended to
address the facts of that case. In Caputo, an attorney used
al most $300, 000 in trust funds derived fromreal estate cl osings
to finance ganbling activities at casinos. The bank was sued by
the title insurance conpany. Circunstances suggested that the
bank’ s manager suspected that Caputo was m susing the funds.
Those suspicions were never reported to the ethics authorities,
however, because the rule did not require the bank to report
“suspicions.”

In investigating whether a rule anmendnent to strengthen
bank reporting requirenents was reasonable, the PRRC solicited
comments from bankers, their counsel, and the Departnent of
Banki ng and | nsurance. After receiving their coments, a
meeting was held anong PRRC nenbers, representatives of the
O fice of Attorney Ethics, including David Johnson, and
representatives of the banking industry. These individuals nmet
on January 10, 2001, to obtain additional background on how
banks nonitor trust accounts, and to consider whether it is
feasible to inplenment additional reporting requirenents. At
t hat neeting, the bankers explained that any requirenent that
they nonitor attorney business and fiduciary accounts, as
opposed to trust accounts, would result in enornous new costs to
t he banks. No systemexists to distinguish those accounts from
every other business account in their systens. The bankers
agreed, however, that it is feasible to elim nate ATMaccess and
overdraft checking on trust accounts because those accounts are
currently nonitored. Mor eover, the bankers advised that the
facts in Caputo, in which the bankers were aware of Caputo’s
ganbling predilection, were extraordinary and unlikely to recur.
Because no technol ogical neans exist to identify suspicious
activity and there is approximately an 80% turnover in teller
positions each year, banks are not likely to detect nerely
suspicious activity. Moreover, requiring banks to report based
on subj ective inpressions could result in |lawsuits by attorneys
agai nst their banks, according to the representative from
Depart ment of Banki ng and | nsurance.

For all these reasons, the PRRC determned that it would
limt its recomendation to the Court to prohibiting ATM
wi t hdrawal s and overdraft protection on attorney trust accounts.
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Meanwhi |l e, the Office of Attorney Ethics submtted to the
PRRC suggest ed “housekeeping” rule changes to Rule 1:21-6 that
i ncl uded anmendnments prohibiting ATM wi t hdrawal s and overdraft
protection on trust accounts, anong ot her recomendati ons. The
OAE’ s expl anation of its proposed anendnent to the rul e foll ows.

Par agraph (a)

1. Technical Rule Changes

The title of this paragraph has been anended to nake
clear that it refers to "Trust and Busi ness” accounts. The word
"Bank" has been elim nated as unnecessary and i nconsistent with
the term “financial institution" contained in the text of the
first paragraph.

Paragraph (a) has been anmended also to replace
reference to the former Ethics Financial Commttee with the
current Disciplinary Oversight Commttee.

Additionally, in order to nake the rule nore uniform
the phrase "trustee account” has been replaced by "trust
account."

Finally, in order to conformw th past practices, the
primary "business account” as well as primary trust account are
reported on the Annual Attorney Registration Statenent.

Par agraph (b)
1. New Title

Former paragraph (a) was too long. In order to avoid
confusion, a new paragraph (b) has been added with the title
" Account Locati on; Fi nanci al Institution's Reporti ng
Requi rements."” The new paragraph was fornerly part of paragraph

(a).

2. Separate Interest-Bearing Accounts Authorized: All

| nt erest Belongs to Client.

The rul e makes cl ear the past practice that an attorney may
open a separate interest-bearing attorney trust account in
accordance with these rules when the attorney has agreed with
the client that a deposit will earn interest. In accordance with
di sciplinary case law, all interest earned on such accounts
shal | be the sole property of the client and nay not be retained
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by the attorney. In re Goldstein, 116 N.J. 1 (1989).

3. Digital | mges of Records

In a Notice To The Bar dated October 12, 2000, the Suprene
Court relaxed Rule 1:21-6 to permt financial institutions to
produce to the attorney digital imges of trust and business
account checks and records, in lieu of the originals thereof,
under certain conditions. The rule codifies that decision. It
shoul d be read in conjunction with the correlative amendnent to
paragraph (b)(1)(G.

Par agraph (c)

1. For matti ng

Thi s paragraph has been subdivided into three najor
sub-sections entitled (1), (2) and (3) in order to better
organi ze the materi al .

2. El ectronic Transfers

Subsection (1)(A) of the paragraph is anended to
prohi bit electronic transfers out of an attorney trust account
except under the circunstances described in the proposed rule.
El ectronic transfers include, but are not limted to, wre
transfers and conputer transfers. At the tinme when each
el ectronic transfer is needed, the transfer is effectuated when
the attorney personally signs and files with the institution
witten instructions. The institution then will confirm the
instructions in witing and return to the attorney a docunent
stating the date, amount and the account(s) involved in the
transfer. The transfer of trust funds, |ike the witing of trust
checks, is a personal non-del egable duty of the attorney.

This amendnent is required in order to maintain attorney
accountability and an audit trail that does not presently exi st
where el ectronic funds transfers are concerned. Specifically, it
is not possible to trace the attorney responsible for
aut hori zi ng and/ or making the transfer. The issue of authority
is extremely inportant in assuring attorney accountability for
t he handling of trust funds. The disciplinary system has seen a
nunmber of situations where non-lawers have stolen nonies from
law firms through the use of electronic transfers acconplished
without the firms know edge. The proposed rule would require
the attorney's knowl edge of all such transfers. Again,
aut hori zing transfers of client trust funds (whether by check or
el ectronic neans) is a non-del egable duty which the attorney
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must personally fulfill.

3. | dentification of Source of Funds

Subsection (1) (G has been anended i n order to enhance
accountability. To this end, each check, w thdrawal and deposit
slip nmust include a distinct area to identify, whenever it is
related to a particular client, the client’s |last nanme or file
nunber of the matter on whose account the funds are bei ng used.
Attorneys nust conplete this field at all times. This proposed
rul e change is sinply good accounting practice.

Attorneys nust also maintain checkbooks with running
bal ances. This requirenment, while incorporated in the rule's
requirenent to adhere to "generally accepted accounting
practice" under subsection (d), needs to be spelled out here for
added enphasi s.

4. Digital | nmages

Subsection 1(G has also been anended in accordance
with the Supreme Court's Notice To The Bar dated October 12,
2000, to permt attorneys to keep digital inmages of records
properly produced by financial institutions. This subsection
makes clear that except for digital images provided by the
financial institution, attorneys nmust maintain the originals of
all records. See discussion under commentary paragraph (b)S3.

5. Reconci li ati ons

Subsection (1)(H) has been anended to increase
accountability. Monthly, rather than quarterly, reconciliations
of attorney trust accounts should be required. This will insure
that errors, both by financial institutions and |awers, are
detected and corrected within a reasonable period of tine.

6. ATM Wt hdrawal s Pr ohi bit ed

A new subsection (2) has been added. Because they | ack
critical detail and descriptiveness necessary to assure attorney
accountability for the handling of funds, ATM wi thdrawal s are
prohi bited fromtrust accounts. ATM deposits are proper

7. Trust Overdraft Protection Prohibited

A new subsection (3) has been added. | t S
i nappropriate for an attorney to have any agreement for trust
overdraft protection on the attorney trust account. The proposed
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rule prohibits the practice. This practice, if allowed, defeats
the reporting requirenents placed on banks to notify the Ofice
of Attorney Ethics whenever a check is presented against
insufficient funds. Attorneys shoul d bal ance their accounts and
mai nt ai n appropri ate records so that they do not overdraft their
accounts.

Par agraph (d)

1. Computer Files

Comput er software is increasingly available to assi st
attorneys and lawfirms in neeting their accounting obligations.
In addition to being able to produce printed copies of their
accounting records, the rule proposes to add conputer files in
i ndustry-standard formats as an additional met hod  of
denmonstrating conpliance.

Par agraph (h)

1. Duty to Cooperate

Attorneys have a |longstanding duty to cooperate with
the OFfice of Attorney Ethics. R_ 1:20-3(g)(3). They al so have
a |l ongstanding duty to produce financial records and case files
and, subject to any validly supported constitutional argunents,
to cooperate in any investigation and respond conpletely to
guestions about any transactions in which they were invol ved.
The anendnents to paragraphs (h) and (j) clarify these
obl i gati ons.

Consent to Use of Conputer Software

|l\)

| ncreasingly attorneys are using conputerized software
accounti ng packages as an aid to maintaining records. In order
to answer licensing issues, the rule nmakes clear that when
di sciplinary authorities take possession of these files, which
are evidence in the disciplinary case or randomaudit, both the
law firm or attorney and any software producer or |icensor
consents to the limted use of the software for investigative
and di sci plinary purposes.

Par agraph (i)

1. Duty to Cooperate
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Thi s change parallels the proposed change to paragraph
(h). It also cites RPC 8.1(b) as a violation of the rule where
there has been a failure to respond to |awful requests of
di sciplinary authorities in producing required financial
records.
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1: 21-6. Record keeping; Exam nation of Records

(a) Required Trust and Business [Bank] Accounts. Every
attorney who practices in this state shall mintain in a
financial institution in NewJersey, inthe attorney's own nane,
or in the nane of a partnership of attorneys, or in the nanme of
t he professional corporation of which the attorney is a nenber,
or in the nane of the attorney or partnership of attorneys by
whom enpl oyed:

(1) a trust[ee] account or accounts, separate from any
busi ness and personal accounts and from any fiduciary
accounts that the attorney may maintain as executor,
guardi an, trustee, or receiver, or in any other fiduciary
capacity, into which trust[ee] account or accounts funds
entrusted to the attorney's care shall be deposited; and

(2) a business account into which all funds received for
prof essi onal services shall be deposited.

One or nore of the trust[ee] accounts shall be the
| OLTA account or accounts required by Rule 1:28A

O her than fiduciary accounts nmmintained by an
attorney as executor, guardi an, trustee, or receiver, or in
any other simlar fiduciary capacity, all attorney
trust[ee] accounts, whether general or specific, as well as
all deposit slips and checks drawn thereon, shall be
prom nently designated as an "Attorney Trust Account."”
Not hi ng herein shall prohibit any additional descriptive
designation for a specific trust account. Al'l busi ness
accounts, as well as all deposit slips and all checks drawn
t hereon, shall be prom nently designated as an "Attorney

Busi ness Account," an "Attorney Professional Account,"” or
an "Attorney O fice Account."” The |1 OLTA account or
accounts shall each be designated "I OLTA Attorney Trust
Account . "

The names of institutions in which such primry
attorney trust and business accounts are maintained and
identification nunbers of each account shall be recorded on
t he annual registration formfiled with the annual paynent,
pursuant to Rule 1:20-1(b) and Rule 1:28-2, to the [Ethics
Financial] Disciplinary Oversight Commttee and the New
Jersey Lawyers' Fund for Client Protection. Such
informati on shall be available for use in accordance with
paragraph [(g)](h) of this rule. For all IOLTA accounts,
t he account nunbers, the name the account is under, and t he
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depository institution shall be indicated on the
regi stration statenent. The signed annual registration
statenment required by Rule 1:20-1(c) shall constitute
authorization to depository institutions to convert an
exi sting non-i nterest bearing account for nom nal or
short-term funds to an I OLTA account.

(b) Account Locati on; Fi nanci al Institution’s Reporting
Requi renments. An attorney trust account shall be maintained
only in New Jersey financial institutions approved by the
Suprenme Court, which shall annually publish a list of such
approved institutions. A financial institution shall be

approved if it shall file with the Suprenme Court an agreenent,
in a form provided by the Court, to report to the Ofice of
Attorney Ethics in the event any properly payabl e attorney trust
account instrunment is presented against insufficient funds,
irrespective of whether the instrument is honored; any such

agreenent shall apply to all branches of the financial
institution and shall not be cancel ed except on thirty days
notice in witing to the Ofice of Attorney Ethics. The

agreenment shall further provide that all reports nade by the
financial institution shall be in the followng format: (1) in
the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to the
depositor; (2) in the case of instrunents that are presented
agai nst insufficient funds but which instrunents are honored,
the report shall identify the financial institution, the
attorney or law firm the account nunber, the date of
presentation for paynent, and the date paid, as well as the
amount of the overdraft created thereby. Such reports shall be
made sinul taneously with, and within the tinme provided by |aw
for, notice of dishonor, if any; if an instrunment presented
agai nst insufficient funds is honored, then the report shall be
made within five banking days of the date of presentation for
paynment agai nst insufficient funds.

In addition, each financial institution approved by the
Suprene Court nust co-operate with the 1 OLTA Program and nust
offer an I OLTA account to any attorney who wi shes to open one.
Not hi ng herein shall prevent an attorney from establishing a
separate interest-bearing account for an individual client in
accordance with these rules, providing that all interest earned
shall be the sole property of the client and nay not be retained
by the attorney.

In addition to the reports specified above, approved
financial institutions shall agree to cooperate fully with the
O fice of Attorney Ethics and to produce any attorney trust
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account or attorney business account records on receipt of a
subpoena therefore. Digital imges of these records may be kept
and produced by financial institutions provided: (a) inmaged
copies of checks shall, when printed, be limted to no nore than
two checks per page (front and back) and (b) all digital records
shall be maintained for a period of seven years. Nothing herein
shal | preclude a financial institution fromchargi ng an attorney
or lawfirmfor the reasonabl e cost of producing the reports and
records required by this Rule. Every attorney or law firmin
this state shall be conclusively deened to have consented to the
reporting and production requirenents nmandated by this Rule.

(c) [(b)] Required Bookkeeping Records.

(1) Attorneys, partnerships of attorneys and professional
corporations who practice in this State shall maintain in
a current status and retain for a period of 7 years after
the event that [which] they record:

(A [(1)] appropriate receipts and di sbursenents
journals containing a record of all deposits in and
w thdrawal s from the accounts specified in paragraph
(a) of this rule and of any other bank account which

concerns  or affects their practice of | aw,
specifically identifying the date, source and
description of each item deposited as well as the
date, payee and purpose of each disbursenent. Al |
trust account receipts shall be deposited intact and
the duplicate deposit slip shall [ shoul d] be
sufficiently detailed to identify each item Al |
trust account wthdrawals shall be made only by

attorney authorized [intrastate or interstate bank]
financial institution transfers as stated bel ow or by
check payable to a naned payee and not to cash. Each
electronic transfer out of an attorney trust account
nust be nmade on signed witten instructions fromthe
attorney to the financial institution. The financial
institution nust confirm each authorized transfer by
returning a docunent to the attorney showi ng the date
of the transfer, the payee and the anmpunt. Only an
attorney admtted to practice lawin this state shal

be an authorized signatory on an attorney trust
account and only an attorney shall be permtted to
aut horize electronic transfers as above provided; and

(B) [(2)] an appropriate | edger book, having at | east
one single page for each separate trust client, for
all trust[ee] accounts, showing the source of all
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funds deposited in such accounts, the names of all
persons for whom the funds are or were held, the
amount of such funds, the description and anounts of
charges or withdrawals from such accounts, and the
names of all persons to whom such funds were
di sbursed. A regular trial balance of the individual
client trust |edgers shall be maintained. The total
of the trial balance nust agree with the control
figure conputed by taking the beginning balance,
adding the total of nopneys received in trust for the
client, and deducting the total of all noneys
di sbursed; and

(C) [(3)] copi es of all retainer and conpensati on
agreenents with clients; and

(D) [(4)] copies of all statenments to clients
showi ng the disbursenent of funds to themor on their
behal f; and

(E) [(5)] copi es of al | bills rendered to
clients; and

(F) [(6)] copies of all records showi ng paynments
to attorneys, investigators or other persons, not in
their regular enploy, for services rendered or
perfornmed; and

(G [(7)] originals of al | checkbooks with
runni ng bal ances and check stubs, bank statenents,
prenunbered canceled checks and duplicate deposit
slips, except that, where the financial institution
provides proper digital inages or copies thereof to

the attorney., then these digital inmanges or copies
shall be nmnintained; all checks, wthdrawals and
deposit slips, when related to a particular client,
shal | include, and attorneys shall conmplete, a

distinct area identifving the client’s |ast nanme or
file number of the matter; and

(H) [(8)] copies of all records, show ng that at
| east [quarterly] nonthly a reconciliation has been
made of the cash balance derived from the cash
recei pts and cash disbursenent journal totals, the
checkbook bal ance, the bank statement bal ance and the
client trust | edger sheet bal ances; and

(1) [(9)] copies of those portions of each client's
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case file reasonably necessary for a conplete
under st andi ng of the financial transacti ons pertaining
t hereto.

(2) ATM or cash withdrawals from all attorney trust
accounts are prohibited.

(3) No attorney trust account shall have any aqgreenent for
overdraft protection.

(d) [(c)] Type and Availability of Bookkeepi ng Records. The
financi al books and ot her records required by paragraphs (a) and
[(b)] (c) of this rule shall be maintained in accordance with
general ly accepted accounting practice. Bookkeepi ng records may
be mai ntai ned by conputer provided they otherwi se conply with
this rule and provided further that printed copi es and conputer
files in industry-standard formats can be made on demand in
accordance with this section or section (h) [(g)]. They shal
be | ocated at the principal New Jersey office of each attorney,
partnership or professional corporation and shall be avail able
for inspection, checks for conpliance with this Rule and copyi ng
at that location by a duly authorized representative of the
Office of Attorney Ethics. When made avail abl e pursuant to this
rule, all such books and records shall remain confidential
except for the purposes thereof or by direction of the Suprene
Court, and their contents shall not be disclosed by anyone in
such a way as to violate the attorney-client privilege.

(e) [(d)] Dissolutions. Upon the dissolution of any partnership
of attorneys or of any professional corporation, the forner
partners or sharehol ders shall make appropri ate arrangenents for
t he mai ntenance by one of them or by a successor firm of the
records specified in paragraph [(b)] (c) of this rule.

(f) [(e)] Attorneys Practicing Wth Foreign Attorneys or Firnms.
All of the requirenments of this rule shall be applicable to
every attorney rendering |l egal services inthis State regardl ess
whet her affiliated with or otherwise related in any way to an
attorney, partnership, legal corporation, limted liability
conpany, or limted liability partnership formed or registered
i n anot her state.

(g) [(f)] Attorneys Associated Wth Qut of State Attorneys. An
attorney who practices inthis State shall maintain and preserve
for 7 years a record of all fees received and expenses incurred
in connection with any matter in which the attorney was
associated with an attorney of another state.
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(h) [(g)] Availability of Records. Any of the records required
to be kept by this rule shall be produced in response to a
subpoena duces tecum issued in connection with an ethics
I nvestigation or hearing pursuant to R 1:20-1 to 1:20-11, or
shall be produced at the direction of the Disciplinary Review
Board or the Suprene Court. They shall be avail able upon
request for review and audit by the O fice of Attorney Ethics.
Every attorney shall be required to cooperate and to respond
completely to questions by the Office of Attorney Ethics
regarding all transactions concerning records required to be
kept under this rule. When so produced, all such records shal
remain confidential except for the purposes of the particular
proceedi ng and their contents shall not be discl osed by anyone
I n such a way as to violate the attorney-client privil ege. Wen
produced or exam ned during the course of a disciplinary or
random audit, both the attorney or law firm and the producers
and licensors of conputerized software shall be conclusively
deened to have consented to the use of said software by
disciplinary authorities as evidence during the course of the
disciplinary proceeding.

(i) [(h)] Disciplinary Action. An attorney who fails to conply
with the requirements of this rule in respect of the
mai nt enance, availability and preservation of accounts and
records or who fails to produce or respond conpletely to
guestions regarding such records as required shall be deened to
be in violation of RP.C. 1.15(d) and R P.C. 8.1(b).

(j) [(Ci)] Unidentifiable and Unclai med Trust Fund Accunul ati ons
and Trust Funds Held for M ssing Owmers. Wen, for a period in
excess of 2 years, an attorney's trust account contains trust
funds which are either unidentifiable, unclaimed, or which are
held for m ssing owners, such funds shall be so designhated. A
reasonable search shall then be made by the attorney to
determine the beneficial owner of any wunidentifiable or
uncl ai med accunul ati on, or the whereabouts of any m ssi ng owner.
If the beneficial owner of an wunidentified or wunclained
accunul ation is determned, or if the m ssing beneficial owner
Is located, the funds shall be delivered to the beneficial owner
when due. Trust funds which remain unidentifiable or unclained,
and funds which are held for mssing owners, after being
desi gnated as such, my, after the passage of 1 year during
which time a diligent search and inquiry fails to identify the
beneficial owner or the whereabouts of a m ssing owner, be paid
to the Clerk of the Superior Court for deposit with the Superi or
Court Trust Fund. The Clerk shall hold the sanme in trust for
the beneficial owners or for ultimate disposition as provided
by order of the Suprenme Court. AlIl applications for paynent to
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t he Superior Court Clerk under this section shall be supported
by a detailed affidavit setting forth specifically the facts and
all reasonable efforts of search, inquiry and notice. The Clerk
of the Superior Court may decline to accept funds where the
petition does not evidence diligent search and inquiry or
otherwise fails to conformwith this section.

Not e: Source--R R 1:12-8A(a)(b)(c). Caption anmended and
paragraph (d) adopted July 1, 1970 effective imedi ately;
par agraph (c) anmended July 7, 1971 to be effective Septenber 13,
1971; paragraph (a) anmended April 2, 1973 to be effective
i mredi at el y; paragraph (c) anended July 17, 1975 to be effective
Sept enber 8, 1975; caption and paragraph (a) anended July 29,
1977 to be effective Septenber 6, 1977. Paragraphs (a) and (Db)
anmended, new paragraph (c) adopted and former paragraphs (c),
(d), (e), (f) and (g) redesignated and anended February 23, 1978
to be effective April 1, 1978; paragraphs (b), (c) and (h)
amended Novenber 22, 1978 to be effective January 1, 1979
paragraph (a) anmended July 16, 1979 to be effective Septenber
10, 1979; paragraph (b) anended July 16, 1981 to be effective
Sept enber 14, 1981; paragraphs (a), (b), (c¢), (g) and (h)
amended January 31, 1984 to be effective February 15, 1984
except that the anmendnents to paragraph (a)(2) regarding
desi gnations to be placed on trust and busi ness accounts shal
not be effective until July 1, 1984, effective date of
amendnment to paragraph (a)(2) deferred on June 15, 1984 from
July 1, 1984 to Septenber 1, 1984; paragraphs (a)(1l) and (2),
(e)(1) and (h) amended July 26, 1984 to be effective Septenber
10, 1984; paragraphs (a), (e) and (f) amended Novenber 1, 1984
to be effective March 1, 1985; paragraphs (b) and (c) anended
and paragraph (i) adopted Novenber 5, 1986 to be effective
January 1, 1987, paragraph (a) amended July 14, 1992 to be
effective Septenber 1, 1992; paragraph (a)(2) anended Sept enmber
15, 1992 to be effective January 1, 1993; fornmer paragraph (e)
del eted and new paragraph (e) adopted November 18, 1996 to be
effective January 1, 1997[.] :paragraph (a) anended, new
paragraph (b) created., former paragraph's (b) through (i)
renunmbered (c) through (j) and new paragraph's (c), (d), (e),
(h) and (i) anended , 2002 to be effective

2002.
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PROPOSED AMENDMENTS TO RULE 1:21-9
(CERTI FI CATI ON AND PRACTI CE OF FOREI GN LEGAL CONSULTANTS)

Rul e 1:21-9 provides for the certification of an attorney
froma foreign country who wi shes to advise clients in New
Jersey on matters relating to the laws of the foreign country
In which the attorney is licensed to practice law. In ln re
Dal ena, 157 N.J. 242 (1999), the Court considered
di sciplinary charges against a New Jersey attorney as a
result of his association with a foreign attorney fromltaly.
The dispute concerned the reasonabl eness of fees charged to
the client and issues relating to association, practice
restrictions, advertising, the nature of the duties of a New
Jersey attorney associated with a foreign attorney, and
whet her certification is mandatory. |In part, the Court
rejected the argunent that certification is optional, finding
that a foreign attorney nmust beconme certified before giving
| egal advice in New Jersey on the laws of the foreign
country. However, the Court found that the remaining issues
were not clearly addressed by the rule, and referred the
matter to the PRRC for consideration.

As an initial matter, the PRRC surveyed the rules of
ot her states, but found little guidance on this matter. The
paucity of information is understandabl e, because only ten
foreign legal consultants are registered in New Jersey at
this time. The PRRC determ ned, however, that the rule
should track Rule 1:21-2, the pro hac vice adm ssion rule,
whi ch provides that a New Jersey attorney nust be associ ated
with the applying attorney and whi ch holds the New Jersey
attorney responsible for the applying attorney’s conduct.
See R. 1:21-2(b)(4). Wth that premise in mnd, the PRRC
prepared a draft of an amendnent to Rule 1:21-9 that adopted
parts of the pro hac vice rule. The PRRC then submtted the
draft rule to the New Jersey State Bar Association for
comrent .

On February 9, 2001, the NJSBA offered its comments and
suggestions. The NJSBA agreed that a foreign | ega
consul tant should be treated as an attorney admtted pro hac
vice. As such, it recomended that the applying foreign
attorney submt, as part of the application process, an
affidavit by the New Jersey attorney who would accept ful
responsibility for the work of the foreign attorney. The
NJSBA nmade numerous ot her recomrendati ons, many of which have
been incorporated into the proposed anendnent to Rule 1:21-9
that follows.
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The first proposed change to the rule is to paragraph
(a). It clarifies that certification of the foreign |egal
consultant is mandatory, pursuant to the Court’s decision in
Dal ena.

The proposed rule inserts a new subsection (b), which
explains the conditions for representation, including
restricting the attorney to rendering advice on the | aws of
the foreign country in which the foreign I egal consultant is
i censed, and requiring that the foreign attorney associ ate
and consult with a New Jersey attorney who will be
responsi ble for the foreign attorney’ s conduct.

Former subsection (b), Eligibility, is renunbered
subsection (c), but is otherw se unchanged.

Changes to the subsection entitled “Applications,” now
desi gnat ed subsection (d), include that applications from
foreign attorneys for certification shall be supported wth
an affidavit. The affidavit will provide the sanme
information as the rule currently requires in an application
along with additional information, such as the identity of
the New Jersey |l awer with whomthe foreign | egal consultant
wi || associate. This subsection also expands the information
the foreign attorney nust provide relating to prior instances
of professional m sconduct and i nposes a conti nui ng
obligation to informthe Court of new charges. This
subsection adds also a requirement that the applicant file an
affidavit by the associating New Jersey attorney attesting to
his or her understanding of the obligations of supervision
under this rule.

The subsection of the current rule entitled “Hardship
Wai ver,” former subsection (d), has been deleted as creating
an unnecessary potential |oophole to the nore restrictive
requi rements proposed here.

Two new subsections follow. The first, subsection (e),
follows the pro hac vice rule in listing the contents of the
order granting adm ssion. Those contents include that the
associ ated New Jersey attorney must assune full
responsibility for the foreign attorney’s conduct,
requi rements relating to service of process, and mandatory
notification to the Court of changes to the foreign
attorney’s standing to practice in other courts.

Subsection (f) is new and relates to advertising. It

states that the associating New Jersey attorney may advertise
and identify on letterhead the foreign attorney’s
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certification as a foreign legal consultant along with the
scope of practice.

The Scope of Practice subsection, renunbered subsection
(g), is unchanged. The rule in its current form states that
the foreign | egal consultant may be conpensated for his or
her services. The PRRC declined to propose an anmendnent
relating to referral fees or sharing fees because it does not
believe the rules relating to such fees apply to foreign
| egal consultants. Conpensation for the donestic attorney
shoul d be governed by current Court rules.

The final subsection, Conduct and Discipline, includes a
new provi sion that adm ssions under the rule are valid for a
period of twelve nonths and nmay be renewed annually. This
provi sion permts greater control over foreign |egal
consul tants.
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1:21-9. Certification and Practice of Foreign Legal
Consul tants

(a) Certification of Foreign Legal Consultants. No person who
[ A person who] is admtted to practice in a foreign country
as an attorney or counselor at |aw or the equival ent may
render |legal services in this State unless and until that
person [and who] conplies with the provisions in this rule
and becones [nmay be] certified by the Suprenme Court as a
foreign legal consultant. [and,] LIn that capacity, such
person may render |egal services within this State to the
extent permtted by this rule.

(b) Conditions of Representation. A foreign |legal consultant
nay, at the discretion of the Suprene Court., be permtted to
represent New Jersey clients for the sole purpose of
rendering professional legal advice on the laws, rules,

regul ations or any other matters involving the foreign
country in which the foreign legal consultant is |icensed.
The foreign legal consultant shall associate and consult wth
a New Jersey attorney and the associating New Jersey attorney
shall assune full responsibility for the conduct of the
foreign |l egal consultant.

[(b)](c) Eligibility. Inits discretion the Suprene Court
may certify as a foreign |egal consultant an applicant who:

(1) for a period of not less than 5 of the 7 years

i mmedi ately preceding the date of application has been
admtted to practice and has been in good standing as an
attorney or counselor at |law or the equivalent in a
foreign country and has engaged either (A) in the
practice of law in such country or (B) in a profession or
occupation which requires as a prerequisite adm ssion to
practice and good standing as an attorney or counsel or at
| aw or the equivalent in such country; and

(2) possesses the good noral character customarily
required for adm ssion to the practice of lawin this
State; and

(3) intends to maintain, within this State, a bona fide
office for practice as a foreign |legal consultant.

[(c)](d) Applications.

(1) [Every applicant for certification as a foreign |egal
consultant shall file with the Clerk of the Supreme Court
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a typewitten application, in duplicate, setting forth:]
Application for adm ssion under this rule shall be nade
to the Clerk of the Suprenme Court. The application shal
be supported by an affidavit of the applicant, which
shall provide: (A) the applicant's name and age; (B) the
applicant's | ast place of residence; (C) the character
and duration of the applicant's formal |egal education or
training;, (D) the nane of and date of attendance at each
uni versity or post graduate |evel educational institution
whi ch the applicant has attended and/or graduated from
and the degree conferred, if any; (E) the names of al
courts or other licensing authorities to which the
applicant has applied for adm ssion to the practice of

| aw or certification or licensure as a foreign |egal
consultant; (F) the nanmes of all courts or other

| i censing authorities under the auspices of which the
appl i cant has taken any bar or equival ent exam nati ons,

t he dates upon which said exam nati ons were taken and the
results thereof; [and] (G the nanes of all courts and
other licensing authorities by which the applicant has
actually been licensed to practice as an attorney or
counsel or at |aw or equivalent or certified or |icensed
as a foreign legal consultant and the dates of each
licensure or certification,__(H) a statenent that the
applicant is admtted to practice and is in good standing
as an attorney or counselor at law or the equivalent in a
foreign country and has mmintained that status for a
period of not less than five of the seven years

i medi ately prior to the date of the application; (1) a
statement that the applicant possesses the good noral
character customarily required for adnmi ssion to the
practice of law in New Jersey ; (J) the identity of a New
Jersey attorney holding a plenary license to practice |aw
In this State who is in good standing with the Suprene
Court with whom the applicant shall associate; and (K)

[ The application also shall state] a statenment advising
whet her the applicant is currently or has ever been the
subj ect of any investigation or proceeding for

prof essi onal m sconduct and whether the applicant has
ever been rejected upon an application for adm ssion to
practice before any court or by any other |icensing
authority. If the applicant has been the subject of any

I nvestigation or proceeding for professional m sconduct
or has been rejected for adm ssion to practice, the
applicant shall state the date, jurisdiction, nature of
the violation, and penalty inposed and may set forth a
bri ef explanation of the disposition and any extenuating
or mtigating circunstances. _An applicant adm tted under
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this rule shall have a continuing obligation to advise
the Court of a disposition made of a pending charge or
the institution of new disciplinary proceedings. A
filing fee, set by order of the Suprene Court, shal
acconpany each applicati on.

(2) The application shall be acconpanied by the follow ng
docunments, together with duly authenticated English
transl ati ons of each docunent that is not in English:

(A) Duly executed certificates and/ or docunents from
the authority having final jurisdiction over

prof essional discipline in the foreign country in
which the applicant is admtted to practice
attesting to:

(i) the authority's jurisdiction in such
matters;

(ii) the applicant's adm ssion to practice in
such foreign country, the date thereof and the
applicant's current good standing as an
attorney or counselor at |aw or the equival ent
t herein; and

(ii1) whether any charge or conplaint has ever
been filed against the applicant with such
authority, and, if so, the nature and substance
of the allegations of each such charge or

conpl aint and the disposition thereof.

(B) Aletter of recommendation from one of the
members of the executive body of such authority or
fromone of the judges of a court of general

original or appellate jurisdiction within such
foreign country, setting forth the applicant's

prof essional qualifications, together with a
certificate fromthe clerk of such authority or of
such court, as the case may be, attesting to the
office held by the person signing the letter and the
genui neness of the person's signature.

(C) Letters of recommendation fromat |east two
attorneys or counselors at |aw or the equival ent
admtted to practice and practicing in such foreign
country, setting forth the length of time and

ci rcunst ances under which they have cone to know the
applicant, and their appraisal of the applicant's
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nmor al char acter.

(D) Letters of recommendation fromat |east two
attorneys admtted to the practice of lawin this
State, setting forth the length of time and

ci rcunst ances under which they have cone to know t he
applicant, and their appraisal of the applicant's
noral character

(E) An affidavit of the New Jersey attorney with

whom the foreign | egal consultant will associate in
which the New Jersey counsel aqgrees to the
associ ati on and acknowl edges that he or she will be

responsible for the conduct of the foreign | eqgal
consultant. An associating attorney is one who
voluntarily agrees to assune full responsibility for
the foreign legal consultant as described in
sections (b), (d), (e) and (f) of this rule.

[(E)] (E) Such other relevant docunents or
i nformation as may be requested by the Suprene
Court.

(3) The statements contained in the application and
supporting documents shall be investigated by the Suprene
Court or its designee. Prior to granting certification as
a foreign |l egal consultant, the Supreme Court shall be
satisfied that the applicant is of good noral character.
The application shall be granted by the Court, unless
there is a finding of good cause for denying the
application.

[ (d) Hardship Waiver. Upon a showi ng that strict conpliance
with the provisions of subsections (c)(2)(A, (B) or (C) of
this rule would cause the applicant unnecessary hardshi p and
upon a showi ng of exceptional professional qualifications to
practice as a foreign | egal consultant, the Suprenme Court
may, in its discretion, waive or vary the applicability of
such provisions and permt the applicant to make such ot her
showi ng as may be satisfactory to the Court.]

(e) Contents of Order. The order granting adm ssion shal
require that:

(1) the foreign |legal consultant shall

(A) abide by this rule;
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(f)

(B) consent to the appointnment of the Clerk of the
Supreme Court as agent upon whom service of process
nay be made for all actions against the foreign

| egal consultant or the New Jersey attorney wth
whom such person has associated that may ari se out

of the foreign legal consultant’s participation in a
natter: and

(C) notify the Suprenme Court immediately of any
matter affecting the foreign |l egal consultant’s
standi ng at the bar of any other court:; and

(2) the associating New Jersey attorney shall assune
full responsibility for the conduct of the foreiagn | egal
consul tant.

Advertising of Foreign Legal Consultant’s Practice.

(1) A foreign legal consultant and the associating New
Jersey attorney nay advertise the adm ssion of the
foreign legal consultant and pernitted scope of practice
consistent with this rule and the laws and requl ati ons of
this State;

(2) A foreign legal consultant shall be listed and
identified on the letterhead of the associating New
Jersey attorney with appropriate designation and
limtation of practice as a foreign |egal consultant
under this rule.

[(e)](g) Scope of Practice. A person licensed as a foreign

| egal

consul tant under this rule may render and be

conpensated for the performance of |egal services within the
State, but specifically shall not:

(1) appear for another person as attorney in any court or
bef ore any other judicial officer or adm nistrative
agency in the State, or sign or file in the capacity of a
| awyer or |egal advisor any pleadings or any other papers
in any action or proceeding brought in any such court or
before any judicial officer or adm nistrative agency; or

(2) prepare any deed, nortgage, assignnment, discharge,
| ease, agreenent or contract of sale or any other

i nstrument for purposes of recordation which may affect
title to real estate located in the United States of
Anmerica, its territories, districts or possessions; or

45



(3) prepare:

(A) any will or trust instrument effecting the

di sposition of any property located in the United
States of Anerica, its territories, districts or
possessi ons and owned by a resident thereof; or

(B) any instrunment relating directly to the primry
adm ni stration of a decedent's estate in the United
States of Anerica, its territories, districts or
possessi ons; or

(4) prepare any instrument in respect of the marita
relations, rights or duties of a resident of the United
States of America, its territories, districts or
possessions or the custody or care of the children of
such a resident; or

(5) render professional |egal advice on the |laws of this
State or the United States of Anmerica or any other state,
territory, district or possession of the United States of
Anmerica or any foreign country other than a country to

t he bar of which the foreign |l egal consultant is admtted
as an attorney or counselor at |aw or the equival ent
(whet her rendered incident to the preparation of | egal

I nstruments or otherw se), except on the basis of advice
froma person admtted to the practice of |aw as an
attorney of this State or such other state, territory,
district or possession or as an attorney or counsel or at

| aw or the equivalent in such other foreign country, who
has been consulted by the foreign | egal consultant in the
particular matter at hand and who has been identified to
the client by name; or

(6) in any way represent that such person is |icensed as
an attorney at law of this State, or as an attorney at

| aw or foreign |l egal consultant of another state
territory or district, or as an attorney or counsel or at
| aw or the equivalent of a foreign country, unless so

i censed; or

(7) use any title other than "foreign |l egal consultant”;
provi ded that such person's authorized title and firm
name in the foreign country in which such person is
admtted to practice as an attorney or counselor at |aw
or the equivalent may be used, provided that the title,
firmname, and the nanme of such foreign country are
stated together with the title "foreign | egal consultant”
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and further provided that such use does not create the
I npression that the foreign | egal consultant holds a
plenary license to practice law in this State.

[ (f)] (h) Conduct and Discipline.

(1) The professional conduct of foreign |egal
consultants, as limted by section [(e)] (g) of this
rule, shall be governed in all respects by the Rul es of
Pr of essi onal Conduct of the American Bar Association, as
amended and suppl enmented by the Suprenme Court and

i ncl uded as an Appendix to Part | of these rules.

(2) For purposes of Rules 1:14, 1:16, 1:19, 1:20, 1:20A

1:21-6, 1:21-7, [1:21-8,] 1:22, 1:25, 1:27-3, 1:28 and

1: 29, a foreign legal consultant shall be deemed a nenber
of the legal profession and shall be subject to the same

requi rements and procedures as an attorney and nenber of

the bar holding a plenary license to practice law in the

State of New Jersey. However, nothing in this subsection

shal | be construed as expanding the scope of practice

aut hori zed by section [(e)] (g) of this rule. No foreign

| egal consultant shall be adm tted under this rule
wi t hout annually conplving with R. 1:20-1(b) and R 1:28-

2 during the period of adm ssion.

(3) Al adm ssions under this rule shall be valid for a
period of 12 nonths and may be renewed annually.

Note: Adopted November 7, 1988 to be effective January 2,
1989[.] . paragraph (a) was anended, paragraph (b) was
anended and redesi gnated as paragraph (c¢) and a new paragraph
(b) adopted, paragraph (c) was anmended and redesigned as
paragraph (d). paragraph (d) was deleted., paragraph (e) was
anended and redesignated as paragraph (g) and new paragraphs
(e) and (f) were adopted. paragraph (f) was anended and
redesi gnat ed paragraph (h) ., 2002 to be effective

2002.
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PROPOSED AMENDMENTS TO RULE 2: 14
(REMOVAL OF JUDGES)

Rul e 2:14 provides for the renmoval of a judge for
m sconduct, willful neglect of duty, unfitness or inconpetence
pursuant to N.J.S. A 2B:2A-1 to -11.

These proposed amendnents to Rule 2:14 attenpt to resolve
questions about the cost of a judge' s defense by reconciling
the Rule’'s provisions with certain subsections of Rule 2:15.
Rul e 2:15, in part, provides for formal hearings on
al l egations of judicial inpropriety by the Advisory Commttee
on Judi ci al Conduct.

The first proposed anmendnment to Rule 2:14 addresses
representation of the judge by counsel. Rule 2:15-14(a)
states that “[a]Jt a formal hearing, the judge has the right to
be represented by an attorney retained at the expense of the
judge.” To ensure conformty between judicial conduct
proceedi ngs, the PRRC proposes addi ng a new section to Rule
2:14, Rule 2:14-3(a), which mrrors the right provided by Rule
2:15-14(a).

The second proposed anmendnent follows the provision in
Rul e 2:15-14(c), which states that “[a]ll formal hearings
shall be recorded by a qualified shorthand reporter, a video
recordi ng device, or a sound recording device. The Commttee
shal | provide a copy of any videotapes or transcripts to the
judge without charge.” The PRRC reconmmends a new provision,
Rul e 2:14-3(b), to provide this sanme right. The PRRC
recogni zes the incongruity of providing free transcripts to
judges while requiring attorneys to pay for transcripts of
attorney ethics hearings. The Court, however, made this
policy decision in adopting Rule 2:15-14(c).

N.J.S. A 2B:2A-1 defines “judge” as “any judge of the
Superior Court, the Tax Court or a nunicipal court.” The PRRC
declines to distinguish nunicipal court judges from judges of
t he Superior Court and Tax Court in respect of the potenti al
ri ght of rnunicipal court judges to seek nunicipal funds for
their defense. The PRRC defers to the nmunicipalities on this
i ssue.
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2:14- 3. Conduct of Formml Proceedi ngs

(a) At any formal proceeding pursuant to N.J.S. A 2B:2A-1 to
=11, the judge has the right to be represented by an attorney
retained at the expense of the judge.

(b) Al formal proceedings pursuant to N.J.S. A 2B:2A-1 to -
11 shall be recorded by a qualified shorthand reporter., a
video recording device, or a sound recording device. A copy
of videotapes or transcripts of the formal proceeding shall be

provided to the judge wi thout charge.

Not e: Adopt ed ., 2002, to be effective Septenber 1, 2002.
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PROPOSED AMENDMENTS TRANSM TTED TO THE COURT
QUT OF CYCLE
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PROPOSED AMENDMENTS TRANSM TTED TO THE COURT
OUT _OF CYCLE

Student Loans. In April 2001, the PRRC submtted to the Court
its report and alternative proposed rules to inplenent

N.J.S. A 2A:13-12, suspension of attorney licenses for failing
to repay student |oans. The Court received comments fromthe
Bar on these proposed rules and, at the Court’s request, the
PRRC provided to the Court its response to those comments on
Novenmber 28, 2001. The matter is still pending before the
Court.

Attorney-Client Sexual Relations. Also in April 2001, the
PRRC submtted to the Court its report and proposed anmendnent
to RPC 1.8, Conflict of Interest, to add a subsection

prohi biting attorney-client sexual relations during the
pendency of the representation. The Court received comments
fromthe Bar on this proposed rule and, at the Court’s
request, the PRRC provided to the Court its response to those
comments on Novenber 28, 2001. The matter is still pending
before the Court.

Opinion 24. On Novenmber 28, 2001, the PRRC submtted to the
Court its report on the Commttee on Attorney Advertising' s
Opi nion 24, which addresses attorney clains of specialization
or expertise in particular areas of the law. The PRRC al so
proposed an anmendnent to RPC 7.4, Communication of Fields of
Practice, that reflected the position of sonme nenbers of the
PRRC on this matter. The matter is still pending before the
Court.
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PROPOSED RULE AMENDMENTS REQUESTED AND
REJECTED OR RESOLVED W THOUT CHANGES
TO THE RULES
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PROPOSED RULE AMENDMENTS REQUESTED AND REJECTED OR RESOLVED
W THOUT CHANGES TO THE RULES

Public Notice of Hearings by the District Ethics Conmittees.
The PRRC received a letter fromJohn T. Paff, President of
Citizens for Justice in New Jersey, Inc., in which he
expressed frustration caused by his attenpts to receive notice
of DEC public hearings. M. Paff conplained that there was no
met hod to notify the public of these hearings and suggested
the inmplenentation of an advanced regi stration for persons
requesting notice. M. Paff’s suggestion was forwarded to the
O fice of Attorney Ethics, which conducted an inquiry of the
Secretaries of the District Commttees on this issue. As a
result of this inquiry, in July 2000, the OAE inplenented a
system for advanced registration of persons requesting notice
of public hearings before all District Ethics Commttees

t hroughout the State. M. Paff was advised of these results
ina July 5 2000 letter fromthe PRRC

Docketing of Grievances Against Attorneys. M. Paff wote a
second letter to the PRRC in which he criticized the docketing
system for grievances agai nst attorneys. Specifically, he
contended that when secretaries and public nmenbers of the DEC
review a grievance to deternm ne whether it warrants docketing,
t hey should | ook only at the face of the grievance, and not
seek information fromthe respondent before deciding whether
the grievance is neritorious. He also requested that the
process provide a limted right of review froma secretary’s
declination of a grievance. The letter was referred to the
OAE, which revised the DEC Manual to ensure that grievants
receive fromthe Secretary a copy of any information solicited
fromthe respondent or third parties in assessing the nerits
of the grievance, and to further provide the grievant with the
right to respond to that information. M. Paff was advi sed of
these results in a letter fromthe PRRC dated Novenber 1,

2000.

Mar keting of Law Firms by Non-Lawyer Enployees of the Firns.
The Disciplinary Review Board referred to the PRRC a request
to consider whether RPC 5.4(a)(sharing |legal fees) and RPC
7.2(c) (paying fees for referrals) should be anended to
address conduct that the DRB faced in In the Matter of Richard
J. Weiner, DRB Docket No. 97-099. |In that matter, ethics

viol ations were charged as a result of the firm s enpl oynment
of a non-lawyer to market the firm s services. The non-

| awyer’s salary apparently was tied, in part, to his success
in devel oping clients for the firm The DRB di sm ssed the
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charged violations after finding that the rul es provided
i nsufficient guidance.

The PRRC investigated the rules of other jurisdictions.
It noted also the failure of the Ethics 2000 Commi ssion to
address such conduct. In June 2001, the PRRC declined to
reconmend any changes to the rules. The PRRC noted that it
woul d be difficult to draft a workable rule to address this
conduct, which is on the fringes of |obbying, and that any
such rule, if inmplenented, would be difficult to enforce.

Amendnent to the Annual Attorney Registration Statenment
relating to Corporate and I nsurance House Counsel. Janes F.
McNaboe, Esquire, sent an e-mailed nmessage to the

Adm nistrative Director of the Courts relating concerns about
certain questions contained in the annual registration
statenment. Specifically, M. MNaboe noted that the form
asked whet her the registrant “engaged in the practice of |aw
in New Jersey at all” during the relevant time and, if so, the
formrequired informati on about trust and busi ness accounts.
M. MNaboe is an insurance house counsel and therefore does
not maintain the usual trust and business accounts.

M. MNaboe’'s e-mail was referred to the PRRC, which
contacted the OAE. David Johnson provided the PRRC with a
revised registration statement that expressly advises
corporate counsel and insurance house counsel to answer “no”
to the question of private practice in New Jersey, thereby
avoi ding the trust and business account problem M. MNaboe
was so advised in a March 14, 2001 letter fromthe PRRC.

Appointnment of Trustees to Handl e Deceased Lawyers’ Practices.
By letter dated Decenmber 12, 2000, the PRRC i nfornmed M.

St ephen N. Maskaleris, Esquire, that it would take no action
on his recommendati on that the Annual Attorney Registration

St atenent be anended to require attorneys to nane a trustee
that would handle their |aw practice upon their dem se. The
PRRC obt ai ned comments fromthe OAE and the New Jersey
Lawers’ Fund for Client Protection. It determned fromits

i nvestigation that there is no clear need at this time to

i npl ement M. Maskal eri s’ suggesti on.

Conmpl aints Regarding Confidentiality Requirenents for
Undocketed Grievances. The PRRC received letters fromtwo
citizens conplaining that the confidentiality requirements for
undocket ed gri evances, which they characterized as a “gag
rule,” are unfair. The letters were sent by Meryl Jacobs and
K. S. Pitta.
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By way of background, the confidentiality requirenent
arises fromRule 1:20-11(b) and Rule 1:20-10, and bars
grievants from discussing with non-parties the circunstances
that fornmed the basis for the grievance unless and until the
grievance is docketed. Once the grievance is docketed, the
process becones public in nature. The PRRC reviewed the
pur pose of the confidentiality requirenment, which is to
encourage grievants to conplain to ethics authorities about
unprof essi onal attorney conduct by renoving the fear of a
retaliatory suit by the attorney for harmto the attorney’s
reputation. In effect, with these rules, the Court extended
to statenents nade by grievants the sane absolute immunity
that attaches to statenments made in |lawsuits so | ong as the
confidentiality requirenments of Rule 1:20-10 are nmet. | MO
Hearing on Immunity for Ethics Conplaints, 96 N.J. 669 (1984).
Based on its review, the PRRC advised these citizens that it
woul d not recommend changes to the rules at this tinme.

The Appearance of Inpropriety. The PRRC received a letter
froma citizen, Dorothy Mataras, advocating for the retention
of the appearance of inpropriety rule. M. Mtaras had read
several articles suggesting that the rule m ght be elim nated.
The PRRC took no action other than briefly responding to Ms.
Mat aras’ letter.

Par al egal Reqgul ati ons. The PRRC was contacted by Maria De
Filippis, a paralegal, who was acting on behalf of an ad hoc
commttee of the New Jersey State Bar Association on the issue
of paralegal regulation. M. De Filippis inquired whether the
PRRC woul d consi der a proposal in which paral egal

pr of essi onals woul d be registered on a voluntary basis,
assum ng that proposal was adopted by the NJSBA. The PRRC
agreed to consider the proposal if it is presented. At this
time, however, the PRRC sees no reason to go beyond the
position taken by the Ethics 2000 Comm ssion, which did not
propose any changes to RPC 5.3 regarding the regul ation of
par al egal professionals. 1In the future, however, the PRRC may
devel op recommendations as a result of the work of the NJSBA' s
ad hoc comm ttee.
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CONCLUSI ON

The proposed anendnents are offered in an attenpt to
address particular issues on which the Court has expressed
concerns during the past two years or to address conflicts or
om ssions in the rules that were discovered through their
application to specific situations. The PRRC believes that
t hese anmendnments will inprove the process currently provided
by the rules.

For the foregoing reasons, it is respectfully requested
that the Court approve the proposed rule anendnents.

Respectfully subnmitted,

Joseph A. Bottitta, Esq.

Hon. Al an B. Handl er

George J. Kenny, Esq.

Melville D. MIler, Jr., Esq.
Rocky L. Peterson, Esq.

Robert G Rose, Esg.

Luis R Sanchez, Esgq.

M chael S. Stein, Esg.

Brenda J. Stewart, Esq.

Hon. Stewart G Poll ock, Chair
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